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EXECUTIVE  SUMMARY 


In  the  Report  on  Dnig  and  Alcohol  Testing  in  the  Workplace,  the  Ontario 
Law  Reform  Commission  takes  the  position  that  it  is  time  for  the  Ontario 
government  to  enact  legislation  that  specifically  addresses  the  issue  of  drug 
and  alcohol  testing  in  the  workplace.  Mandatory  testing  has  become  a  highly 
contentious  issue  in  Canada,  both  provincially  and  federally.  Pressure  to 
require  testing  is  likely  to  increase,  in  large  part  because  of  the  initiatives  and 
pohcies  which  have  been  introduced  in  the  United  States. 

As  the  Report  illustrates,  the  current  legal  framework  does  not 
adequately  deal  with  the  complex  problems  posed  by  workplace  testing.  The 
Commission  recommends  that  the  legislation  that  is  promulgated  ought  to 
apply  to  private  and  pubHc  sector  employees,  to  unionized  as  well  as  non- 
unionized  workers,  and  to  job  apphcants  and  current  employees.  Statutory 
provisions  specifically  directed  to  workplace  testing  will  substantially  reduce 
the  uncertainty  which  persists  respecting  the  appropriateness  of  testing 
employees  in  this  province.  This  in  turn  will  reduce  the  costs  associated  with 
instituting  human  rights  actions,  labour  arbitration  grievances,  constitutional 
challenges,  and  other  legal  actions. 

The  Commission  proposes  that  the  legislature  should  ban  the  testing  of 
bodily  samples  of  all  current  and  prospective  employees  in  Ontario.  The 
Commission  makes  this  recommendation  for  several  reasons.  First,  drug  and 
alcohol  testing  constitutes  a  significant  invasion  of  the  privacy  interests  of 
employees.  Such  testing  reveals  confidential  information  unrelated  to 
legitimate  employer  concerns.  Second,  the  techniques  currently  used  to 
analyze  the  bodily  fluids  of  employees  are  incapable  of  detecting  impairment. 
Consequently,  the  relationship  between  a  positive  test  result  and  job 
performance  is  highly  tenuous.  A  third  reason  for  the  ban  on  bodily  sample 
testing  is  that  there  is  no  empirical  evidence  to  support  the  proposition  that 
drug  abuse  has  become  a  significant  problem  in  the  Ontario  workforce. 

The  Ontario  Law  Reform  Commission  is  of  the  view  that  alternate 
measures  can  be  introduced  by  management  that  do  not  involve  the  complex 
legal  and  ethical  dilemmas  posed  by  drug  and  alcohol  testing.  Behavioural 
evaluation  of  the  impairment  of  employees  in  conjunction  with  employee 
assistance  programs  constitute  effective  methods  of  detecting  and 
rehabilitating  workers  who  have  substance  abuse  problems.  In  cases  in  which 
impairment  on  the  job  poses  a  risk  of  physical  injury  or  death  to  the 
employee,  to  co-workers  or  to  members  of  the  public,  performance  testing 
of  the  employee  is  justified.  Performance  testing  evaluates  the  psychomotor 
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skills  of  employees  by  means  of  mechanical  aptitude  tests  and  computer 
programs.  The  Commission  endorses  performance  testing  as  it  is  the  least 
intrusive,  most  effective  method  of  measuring  impairment.  In  addition, 
performance  testing  detects  impairment  from  any  source,  not  simply  drugs 
or  alcohol.  An  employee  who  would  be  a  safety  hazard  on  any  given  day 
because  of  illness,  fatigue,  or  personal  stress  can  be  identified.  Moreover, 
unlike  bodily  fluid  testing,  performance  testing  provides  immediate  feedback. 
By  identifying  impaired  employees  before  they  begin  their  work,  accidents, 
injuries  and  errors  can  be  prevented,  and  thus,  the  safety  of  the  public  and 
other  workers  is  enhanced. 

It  is  the  view  of  the  Commission  that  these  recommendations  recognize 
the  legitimate  interests  of  employers  and  the  public  in  workplace  safety  and 
at  the  same  time  serve  to  protect  the  privacy  and  dignity  of  employees  who 
earn  their  hvelihood  in  Ontario. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 

1.  The  provincial  government  should  promulgate  legislation  relating  to 
drug  and  alcohol  testing  in  the  workplace.  The  legislation  should  have 
apphcation  to  private  and  pubhc  sector  workers,  to  unionized  and  non- 
unionized  employees  and  to  job  appUcants. 

2.  A  legislative  ban  should  exist  on  drug  and  alcohol  testing  of  bodily 
samples  by  employers  of  all  current  and  prospective  employees  in 
Ontario. 

3.  In  cases  where  impairment  on  the  job  poses  a  risk  of  physical  injury  or 
death  to  the  employee,  to  co-workers,  or  to  members  of  the  public, 
performance  testing  of  the  employee  is  justified.  Performance  testing 
evaluates  the  psychomotor  skills  of  employees  by  means  of  mechanical 
aptitude  tests  and  computer  programs.  It  is  the  most  effective  and  least 
intrusive  means  of  measuring  impairment.  The  Commission  is  therefore 
of  the  view  that  even  in  the  case  of  safety-sensitive  positions,  the  taking 
of  bodily  samples  is  not  justified. 
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